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COMPANIES

Should | operate my business as a company?

Acompany can provide the flexibility and asset protection
that some growing businesses are looking for, within a
fairly straightforward structure.

Operating a business through a company is usually best
for people who:

e oOperate a business that is experiencing growth in
turnover and profits, with the business’s owners
taking an income of over $80,000 each per year;

or

 are looking for more structure in the ownership and
control of their business, so all those involved in the
business clearly understand their rights and respon-

sibilities.
What Do | Need To Think About Before Setting
Up A Company?

Because a company is a formal structure and a separate
legal entity, it is important to put some thought into how
you will structure the company, before you order it.

Changing details after the company has been created
can be a time-consuming and expensive exercise, so it
is best to get the details right the first time!

Some of the issues to consider are:
Who will the directors be?

The company can have a single director or many
directors, depending on how you want to run the
company.

The directors will generally have the power to make
decisions about the company’s day-to-day operations



and its long-term strategies. They will also be respon-
sible for signing off onthe company’s financial statements
and income tax returns, so they will bear the ultimate
responsibility for the accuracy of the financial records.
Where family members will be involved in the company,
careful thought needs to be given to how the control of
the company will be shared and managed.

Who will be the secretary?

The secretary’s responsibilities are mainly in company
administration areas, so the company secretary should
have strong administration skills. Some of the respon-
sibilities a company secretary will have are:

* notifying company directors and any other interested
parties of upcoming company meetings;

 keeping minutes of meetings;

e attending to the upkeep of the company’s documen-
tation - this includes ensuring ASIC documents
are lodged on time and that income tax returns
and financial statements are prepared and lodged
(where required) on time.

Who will be shareholders in the company?

Shareholders are the “owners” of the company. They do
not have to be the same as the directors and secretary,
although there is usually some overlap, as shareholders



in small companies want to have some control over the
company they own.

There are different types of shares that companies can
offer. Some shares give the shareholder the right to
receive dividends, vote at general meetings, and receive
a share of the proceeds when the company is wound up.
Other shares may offer a combination of these rights,
but not all of them.

You also have the option of issuing different numbers
of shares of each class to different people - this can
formalise the degree of ownership each person has
in the company. As more shares equal more votes at
meetings, it can also affect the control of the company.

Will you be paying dividends to shareholders? Now or
in the future?

The dividend policy you want for your company could
influence the number and type of shares you issue.
By using different classes of shares, you allow some
flexibility in who receives dividends, and when they
receive them.

Will | be able to retain profits in the company?

This is probably the most important point to consider
before setting up a company. The ATO has introduced
legislation called the Personal Services Income
legislation (PSI), which prevents certain companies
from retaining profits - so they have to pay out all their
profits to the business owner.



You may be affected by this legislation if:

 you will work, through your company, primarily for
one person/business or a number of related people/
businesses;

e the work to be undertaken though the company is
mainly work that’s a result of your own skill and effort
(rather than, for example, the sale of products or
the use of heavy machinery as well as your manual
labour); and

 you will personally perform more than 80% of the
work done by the company.

If the legislation does apply to your business activity,
then this may affect your decision to start up a company.
It is best to speak to us before proceeding to order a
company.

How do | go about setting up a company?
Step 1: Decisions

First, you will need to decide on the name that you wish
to trade under - this will become the company’s name
in most cases.

You can also choose a business name that is separate
from the company name, and register this “trading
name” with the Office of Fair Trading. The cost of initial
registration is $152.00, and this is valid for 3 years.
Renewal of the business name registration is $115.00
($110.00 online) and this is again valid for three years.

If you decide to use the new company’'s name as
your business name, it is advisable to check that the
business name is not already in use, before lodging
your application. This will save you time in establishing
your new company.

If you wish to use your existing business’s name as your
new company name, provide the details of the business



name and the name’s registration number to the person
ordering your new company.

Next you need to decide who will be the directors,
secretary, public officerand shareholders of the company,
which classes of shares you will issue, how many to
issue and to whom the shares should be issued.

Step 2: Company Order

Once you have made these decisions, contact your
accountants and give the above details to them. They
will arrange for the company to be ordered - the company
register will usually take 2 - 3 days to be prepared and
delivered. The usual cost for ordering a company and
the associated applications and paperwork is around
$1,000 including GST.

Once the company register arrives, there will
be documents to be signed by the directors and
shareholders.

Step 3: Business Registrations

You will need to apply for a Tax File Number for the
company, an Australian Business Number and, if you
expect your turnover to be over $75,000.00, apply for
GST registration.

It is also important to consider whether you will require
any special licences to operate in your business/trade
as a company.

You will also be required to set up a new company bank
account, in the name of the company. This bank account
should be used for all company income and expenses.

If you are going to pay wages to yourself or to other
employees, you will need to register for Pay As You Go
Withholding. You will also need to keep a wages book
or other wages records to record the hours worked
by employees and the wages/salary due to them, tax
withheld on their wages, etc.



If the company will have employees, you will also need
to take out workers’ compensation insurance to cover
all employees and working directors. You will need to
provide the insurance provider with annual details of
wages paid.

For workers’ compensation purposes, the “wages” you
declare to them also include superannuation contri-
butions paid for employees, as well as directors’ fees to
working directors.

Step 4: Record-Keeping Systems

To make the record-keeping easier, we generally
recommend that you draw a regular salary from the
company, rather than just drawing money for personal
expenses as and when required.

This makes your wage records for accounting and
tax purposes much clearer. It can also assist you with
budgeting (both for the business and for yourself).

Keeping proper wages records and drawing a set salary
is also required for workers’ compensation purposes, and
will stand you in good stead in the event of a workers’
compensation audit.

Most businesses can expect a workers compensation
audit at some point in their life. The most common
problems in workers’ compensation audits arise from
lack of wages records or records that do not match up to
the wages reported to the business’s workers’ compen-
sation insurer.



You should also set up a system for the quarterly
payment of superannuation contributions for employees.
Remember that, as well as making superannuation
contributions quarterly, you must report to your
employees regarding the contributions made on their
behalf, each quarter. Your superannuation contributions
should be at least 9% of your employees’ gross wages
for the period.

What are the advantages and disadvantages
of operating as a company?

Advantages:

« Asset protection - a company is a separate legal
entity. This means that companies provide far
greater asset protection than partnerships or sole
traders. Shareholders have limited liability, which
means that their personal assets are protected from
anyone who might want to sue the company.

 Capital gainstax concessions - usually only available
to the shareholders when they sell their shares in
the company, although in some limited cases, the
government’s small business CGT concessions can

apply.
e Structure - companies give those involved in the

business the opportunity to decide how much control
and/or ownership they want in the company.



