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Change to Tax Agent
Number

RHODES DOCHERTY & CO is changing
their Tax Agent number. As a registered
Tax Agent we are reportable to the Tax
Practitioners Board and must abide by
the regulations laid out by them.

Due to an internal change, both Maria
Krnjulac and Mark Schaefer were recently
granted Tax Agent status, joining John
Docherty and Mark Tunstall as members
of Rhodes Docherty & Co with this qualifi-
cation.

With this change, Rhodes Docherty & Co is
required to change its Tax Agent number,
and gain permission from all tax clients in
order to lodge documents using the new
number.

What will this mean to you? Apart from a
change in the Tax Agent number printed
on your tax return, you will notice no
change.

If you do not wish to have your tax return
prepared under the new Tax Agent
number, or would like more information
on the change, please contact our office.

Superannuation funds
and borrowing

WITH AN AMENDMENT to the Superan-
nuation Industry (Supervision) Act 1993
(Cwlth) during 2007, superannuation
funds are now able to borrow money.
The rules regarding the circumstances of
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borrowing are specific and are in the form
of an Instalment Warrant.

This means the fund has the right (but
not an obligation) to acquire the legal
ownership of the asset through the
payment of instalments. The borrowing

must be of limited recourse - the loan can
only be secured against the asset being
purchased.

Given this amendment SMSFs are able to
borrow money to buy a property if the
purchase is structured correctly. There
are no restrictions on who the lender may
be which means that you may loan the
superannuation fund the money directly.

In recent days the government has
announced that it will bring Instalment
Warrants within the consumer protection
frameworkforotherinvestments, meaning
that all those selling the products will
be required to have a financial services
licence.

Gearing in superannuation funds is a
complex area and if you are considering
using this option, please call to discuss
your situation.

This newsletter is presented in summary form as a guide only for clients of Rhodes
Docherty & Co. It should not be relied upon as a substitute for detailed advice or
solely as the basis for making business decisions.

Liability limited by a scheme approved under Professional Standards Legislation.




Personal services income

A RECENT CASE involving Personal Services Income (Taneja
and Commissioner of Taxation [2009]) highlights the
importance of ensuring that you comply with the Personal
Services Income legislation. In this case the focus was on the
‘results test"

If,ina givenincome year, 75 per cent or more of your personal
services income meets all three of the following conditions,
you pass the results test for that year.

Under the terms of your contract or agreement:

. Is the income paid to achieve a specified result or
outcome?
. Do you have to provide any necessary tools or

equipment to do the work? and
. Are you liable for rectifying defects in the work?

In this case, the taxpayer was paid an hourly rate for consult-
ing services and provided their own plant and equipment.
They argued that the results test was passed because the
entity was liable for rectifying defects in the work.

The Administrative Appeals tribunal held that, based on the
facts, there was nothing to suggest that the taxpayer was
being paid to produce a result and therefore the case failed
the results test.

W

Further matters were raised regarding the protection provid-
ed by Public Rulings as issued by the Australian Taxation
Office and the ability to rely on those to argue your case.
Fundamental to obtaining protection from Public Rulings is
the concept of ‘reasonable care’.

If you have failed to reach the right conclusion it is important
you have taken reasonable care in arriving at your conclu-
sion. The ATO can impose a 25 per cent Administrative
Penalty on the basis that the taxpayer or tax agent failed to
take reasonable care.

In this case, the taxpayer was not required to pay the 25
per cent penalty. The Tribunal found that the taxpayer took
steps that showed that he applied reasonable care. A failure
to understand fully the effect of the law was not a breach of
that requirement.

If you are concerned about whether you may be affected
by the Personal Services Income Legislation, please contact
our office.

Declare your offshore income

ON 13 NOVEMBER 2009, two men from Sydney were
sentenced to 18 months jail for charges arising from the
Operation Wickenby tax evasion investigation.

The men pleaded guilty to eight charges for their part in a
Vanuatu-based money-laundering scheme. In handing down
her sentence, the judge said that but for the plea and past
and future assistance, the sentence would have been impris-
onment for three years.

The scheme involved:

. Round-robins

. False invoices

. Sham loans

. International bank accounts

. Entities operating in New Zealand and Vanuatu.

The Australian Taxation Office (ATO) has an offshore
voluntary disclosure initiative that is available until
30 June 2010. It offers reduced penalties for taxpayers who
have unreported income from offshore activities and want
to come forward to set things right.

In the example above, the unreported offshore income was
found to be an intentionally fraudulent act, however in
most cases the unreported offshore income may have arisen
due to a change in country of residence, or the taxpayer
being unsure of how to deal with offshore funds or bank
accounts.

The tax office initiative described as the ‘offshore voluntary
disclosure initiative’ provides an important opportunity
for taxpayers who have unreported offshore income. We
strongly recommend clients who may be affected by this to
discuss the situation with Rhodes Docherty & Co to ensure
the correct processes are followed.

A reminder from Ann that if you pay our fees electroni-
cally, please put your name in the description field. It
ensures that your payment is processed promptly and
correctly. Your assistance is appreciated.
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Be patient -
ATO installing new computer system

OVERTHE AUSTRALIA DAY long weekend the ATO converted
to a new tax processing system. This has resulted in delays in
processing activity statements and income tax returns.

Many refunds have taken longer to process, leading to delays
in receiving money from the ATO.

The ATO are planning to have cleared the backlog by the
end of March. However the result may be that your PAYG
instalment rate may be based on the prior year’s income tax
return.

If this is the case and you feel you would be paying too much or
too little, contact us so we can assist in varying your instalment
amount. If you are waiting for your refund please be patient as
we have no control over when it will be processed.

Members’ Voluntary Liquidations

SHOULD YOU BE FACING the prospect of winding down your
company, there are several factors to consider.

A company which is no longer required and has assets of less
than $1,000 and no liabilities may simply be deregistered by
making the appropriate application to the Australian Securi-
ties and Investments Commission.

If, however your company has assets of greater than $1,000,

these may be realised to extinguish any liabilities and the

surplus may be distributed amongst its members. In some
circumstances however,
there will be taxation
advantages to winding up
the company as a’'members’
voluntary liquidation’ and
have the Liquidator distrib-
ute the surplus.

Any distribution made
to shareholders from a
company not in liquida-
tion will be considered
a dividend for taxation
purposes. Whether revenue
or capital, these distribu-
tions will be considered part
of the company’s profits.

When a company is in
liquidation however, any dividend distribution must be paid
out of reserves that were previously income. Any distribu-
tion such as a ‘disregarded capital gain’ under these circum-
stances will not be considered as a dividend because it is not
income.

There are a limited number of disregarded capital gains to
be found within the income tax legislation. They include:

. Gains derived from the disposal of assets acquired pre
20 September 1985

«  Small business CGT concessions including the small
business 50 per cent reduction.

Another important factor to consider when liquidating your
business involves analysing the capital gains tax status of
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the company’s shares and whether they are pre or post CGT
assets.

In the case of a final Liquidator’s distribution, or an interim
distribution which is followed within 18 months by the
dissolution of the company, the distribution by the Liquida-
tor of the ‘exempt’ small business 50 per cent component
represents capital proceeds for the cancellation of the
shares.

In the case of post CGT shares, it is possible for shares in a
company to be an active asset under the small business CGT
concessions. It is therefore possible that upon liquidation
of the company, a shareholder may be entitled to claim the
general 50 per cent CGT discount together with the small
business CGT concessions.

For more information regarding capital gains, see our article
on page 4

Plan Ahead - Now

2010 IS THE START of a new decade and is an appropriate
time to pause and consider what you need to do financially
for personal and business reasons.

Some things to consider include:
. When did you last update your will?

. Do you need to put in place a testamentary trust if you
have dependants who may be in rocky relationships?

. Do you have a valid power of attorney and medical
power of attorney?

. When did you last review your retirement goals - how
much super do you need in retirement?

. How will you accumulate the super to achieve a satisfac-
tory lifestyle when retired?

. Do you have adequate insurance cover on your home,
contents and income?

. Would you benefit from setting a budget annually?

. What is your preferred financial situation ten years from
now:

¢ Own your home?
0 $1min super?
¢ Both?

. Where is your business heading — what will it look like
in five to ten years?

. Who will acquire it from you?

. Does the business have sufficient internal funding and
working capital or will you need to borrow to achieve
its potential? How best do you do this?

If any or all of these questions are relevant to you, perhaps
now is the time to give us a call to discuss them.



Capital Gains Tax

Capital gains tax is often payable when assets suab
property or shares are sold. Here are some tips amidrma-
tion about capital gains tax:

Holiday House or Unit

It is not uncommon for a holiday house/unit to beented for
all or part of a tax year.

Generally, nominal rent received from relatives arfidends
is not assessable income and income tax deductiar@not
be claimed for the period of such rental. The namal rent is
effectively a reimbursement of occupancy costs.

However, rent received on a commercial basis isessable
income. Income tax deductions can be claimed fopartion
of property expenses that relate to the rental.

This apportionment can usually include periods tipgoperty
was available for rent (but not rented), provide@y can show
there were active and bona fide efforts to let th@roperty at
a commercial rental. The onus of proof is on thexpayer
to prove the property was available for rental. I@drwise,
deductions will only be allowed, calculated on ante basis,
for the period the property was actually rented.

If your holiday home was acquired after 21 Augus9dl,
your cost base, for later capital gains tax caldidas, can
be increased by ownership holding costs on the property fo
which you have not claimed a deduction (e.g. inteste rates,
repairs, insurance and land tax). If this appliesyou, make
sure you retain sufficient documentation to supporyour
increased cost base.

Collectables, Antiques & Artworks

A collectable is:
- artwork;
- jewellery;

- an antique (an object of artistic and historicalgsifi-
cance that is over 100 years old);

- a coin or medallion;
- arare folio, manuscript or book;

- a postage stamp or first day cover

which is used or kept mainly for your personal us®
enjoyment.

If a collectable is sold you need to determine fiere is a
liability to capital gains tax.

If acquired:

(a) Before 19 September 1985, not liable to capigalins
tax;

(b)  After 19 September 1985, but for a cost of $5@xdess,

not liable to capital gains tax;

After 19 September 1985, for a cost greater tHs600,
any capital gain on sale is subject to tax. If chébr
more than 12 months, a 50% discount applies to the
gain. A capital loss on a collectable can onlyseff a
capital gain on another collectable. If a capitaks is
not fully applied in a tax year, it can carry forvdato a
later year.

(c)

Personal Use Asset

A personal use asset includes assets used or kepinty for
your personal use or enjoyment (e.g. boat, raceherstc)
excluding collectables;

If a personal use asset is sold you need to detarenif there
is a liability to capital gains tax.

r

If acquired:

(a) Before 19 September 1985, not liable to capigalins
tax;

(b)  After 19 September 1985, but for a cost of $1@)0or

less, not liable to capital gains tax;

(c) After 19 September 1985, for a cost greater than
$10,000, any capital gain on sale is subject to.tabf
held for more than 12 months, a 50% discount apie

to the gain. A capital loss on a personal use dsse

is disregarded and not applied against any capital
gains.
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